THE SLIPPERY MATTER OF DEFENSES TO LABOR LAW §241(6)

By Julian D. Ehrlich

With amendments in the Workers’ Compensation Law?! and the increasing
use of wrap-up insurance drastically reducing the ability to implead actively
negligent employers?, the evolving and elusive defenses to the commonly pled Labor
Law 88241(6)3 and 240(1)* are becoming increasingly important to both plaintiffs
and defendants in construction site personal injury suits.

Both statutes imposed vicarious liability on owners, general contractors and
their agents who are free from negligence for prescribed acts of subcontractors
“Instead on workers, who ‘are scarcely in a position to protect themselves from
accident.”™>

The legislative purpose of vicarious liability under Labor Law 8241(6) is to
“give [workers] in the hazardous employment of construction, demolition and
excavation added protection, other than workman’s compensation, in the form of
nondelegable duties upon the owner and general contractor.”® and to encourage
“owners and contractors to assure that only financially responsible and safety-
conscious subcontractors are engaged so that a high standard of care might be
maintained throughout the entire construction site.””

While Labor Law 8240 provides the “exceptional protection” of absolute
liability to workers performing enumerated activities whose injuries are
proximately caused by the special hazards of gravity-related accidents that arise
from elevation-involved risks,® under Labor Law 8§241(6), the owner or general
contractor is “allowed to raise any defense to the imposition of liability.”®

The following discussion examines trends in interpreting and applying Labor
Law 8§241(6), and highlights defenses that may be available to owners, general
contractors, and their agents free of fault - defenses that become especially
important where there is no viable impleader for apportionment or indemnity
against the party actually responsible for the accident, the actively negligent
subcontractor. Particular attention is paid to the conceptual challenge of applying
the statute’s hybrid duty between the common law standard of care and the specific
standard of care in the N.Y. CompP. CODES R. & REGS. tit. 12, 823 (1972) commonly
known as the Industrial Code, as well as the question of whether there is any place
for the traditional notice requirement.

As is well known, plaintiff's failure to establish the violation of a rule of the
Industrial Code (12 NYCRR 23) containing a specific, positive command,
requirement, or standard of conduct instead of a routine incorporation of the
ordinary tort duty of care or general safety standards is a defense to Labor Law
8241(6).10 Allegations of OSHA violations will not support a §241(6) claim.1l Since



this requirement was set forth by the Court of Appeals in Ross v. Curtis-Palmer
Hydro-Electric Co.,12 there has been a steady emergence of case law interpreting the
various sections of the Industrial Code for the specificity required in Labor Law
8241(6). An excellent guide can be found in the commentaries to PJIl 2:216A.13

Another defense that may be available on a case-by-case basis is that the
Industrial Code section pled by the plaintiff does not apply to the particular facts of
plaintiff's accident.14

Since defendant’s violation of the Industrial Code is not conclusive of
defendant’s breach of duty but “is merely some evidence of negligence,”’> in theory a
defense exists that despite a code violation, the subcontractor’s behavior
nonetheless constituted reasonable care. Indeed, parties may and do battle experts
over both the applicability of the Code and “circumstantial reasonableness”1é within
the context of custom and practice in the industry. However, the distinction
between some evidence of negligence and conclusive evidence of negligence may be
too subtle to impress a jury.

Another defense is lack of proximate cause between the defendant’s violation
of the code and failure to use reasonable care, and the plaintiff's injuries. Since
“legal causation turns on foreseeability of the injury attributed to the defendant’s
conduct and ‘questions concerning what is foreseeable and what is normal may be
subject to varying inferences as is the question of negligence itself, these issues
generally are for the fact finder to resolve.””1” Nonetheless, there is no shortage of
cases where the court has found no causation as a matter of law in the §241(6)
context.18

Another defense is that plaintiff is not a protected person within the meaning
of 8241(6). The statute provides that it applies to persons employed in construction,
excavation, or demolition “or lawfully frequenting such places.”® Case law reveals
that critical to this defense are the following factors: (1) plaintiff's job
responsibilities; (2) the type of activity that causes plaintiff's injuries; and the (3)
time; and (4) place of plaintiff's injury with respect to the prescribed activity. There
appears to be a trend toward narrowing the definition of “protected person” in
recent case law.

For example, in the area of plaintiff's own job responsibilities, in 1993, the
First Department held in Williamson v. Borg Florman Development Corporation2°
that Labor Law 8241(6) applied to protect a dietary aide employed by a hospital
undergoing renovation where the injury was caused by construction related
condition. However, in 1998, the same court noted in Agli v. Turner Construction
Corporation, Inc.,21 that it had not followed Williamson. In addition, the court in
Agli ruled that a 241(6) claim was properly dismissed for a building operating
engineer responsible for reading water meters among other maintenance duties
even though his injury was caused by construction-related activity.22
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In fact, Labor Law 8241(6) has also been held not to apply to many other
plaintiffs who seem to be lawfully frequenting construction sites. Examples include
a passenger stepping off a city bus onto gravel in a roadway replacement project,23
and a corrections officer stepping into a hole created for a security fence installation
at the prison where he worked.?4 More recent examples include an employee of a
tenant tripping on a substance left by contractors working at another office on the
same floor,25> a UPS worker who tripped on construction related to an overhaul of
UPS conveyor belts at his workplace,?¢ and a salvager dismantling a tractor trailer
that he had purchased still located on the owner’'s premises.2”

Accordingly, it now appears that plaintiffs who are lawfully frequenting
construction sites must actually have construction related duties.

Similarly, with regard to the type of activity causing plaintiff's injury, there
may also be a trend toward limiting the scope of §241(6). While highway repair2s
and tree removal?® have been held covered activities, more recent cases hold that
tree removal under similar facts,30 repairing a loader at a landfill.3! repairing an
overland conveyor,32 constructing a septic tank at a factory,33 and tightening and
tying loose wire and changing light bulbs,34 are not covered activities.

Also, if the plaintiff's accident occurs just before or just after prescribed
activity, no §241(6) action will lie (although a common law negligence claim may
still be appropriate.) For example, injury while inspecting a roof to submit a repair
bid3> and injury while inspecting a construction area for feasibility of a hoist for a
mason subcontractor3é have been held not protected. Similarly, §241(6) did not
create vicarious liability against the owner where an excavation subcontractor
which left two or three days before an inner foundation wall it had braced collapsed
on the plaintiff,37 or where a roofing contractor employed plaintiff’'s co-worker whose
cigarette ignited gasoline on the plaintiff's hands and pants where the plaintiff had
used the gas to clean off tar after materials and tools were put back into their van.38

On the issue of the place of plaintiff's injury with respect to the construction
activity, there may again be a trend towards narrowing the scope of 8241(6). In
Brogan v. International Business Machines,3° the plaintiff was afforded §241(6)
protection where he was injured by a shifting load on a truck driving within the
campus-like property of the owner but some distance from the building construction
site. Several other decisions in the 1980’s had extended §241(6) protection beyond
the area where the contractor was performing prescribed activity.4°

More recently, however, in Baurer v. Niagra Mohawk Power Corp.,*1 §241(6)
protection was denied to a contractor’'s employee who tripped and fell in a common
area off a perimeter road at the defendant’s power plant. Also, in Scarps v.
Lockport Energy Associates,*? §241(6) was held not to apply where a subcontractor’s
employee slipped in an open yard between buildings at defendant’s cogeneration
plant.
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Several cases have dealt with accidents involving trips or slips on truck beds.
In Kemp v. Lakelands Precast, Inc.,43 8241(6) protection was afforded to a plaintiff
injured while standing on a vault supplier’s truck. Also, in Carafella v. Harrison
Radiator Division of General Motors,*4 8241(6) protected a laborer who slipped on oil
and mud on a damp truck bed. However, protection was denied to an iron worker
who slipped while stepping on the rear bumper of his employer’s van in Greenburg
V. MTA.45

A related defense is that §241(6) does not apply to the particular type of
defendant. The statute excepts owners of one and two family dwellings who
contract for but do not direct or control the work. Also the defendant must be
within the construction (contractual) chain.4¢ In addition, Labor Law 8241(6) does
not expressly apply to subcontractors#’ since its purpose is to create vicarious
liability. Given vicarious liability language in PJI 2:216A, the statute appears to be
exclusively vicarious and thus would not serve as the basis for a separate theory of
liability against a general contractor alleged to be negligent.

The “integral part” defense has been increasingly successful in defeating
allegations of the commonly pled Industrial Code 823-1.7(d) and (e). As its name
implies, this defense applies where the causality of the injury is an integral part of
the work being performed. These code sections pertain to slippery footing from ice,
snow, water, grease and “any other foreign substances” and tripping hazards.48
Both have been held sufficiently specific to support a claim under §241(6).4°

Case law has firmly cemented the integral part defense in recent years to
defeat claims typically by plaintiffs who fall on slippery materials they have applied
themselves such as paint remover,0 carpet paste,>! floor cleaner,52 and roof
sealant,>3 which under such circumstances are not considered “foreign substances.”
However, this defense has also been applied to defeat §241(6) claims in other
contexts such as a fall from a stack of lubricated pipes,>* a fall in a weed covered
hole in the ground,® a trip on a Genie hoist plaintiff was lifting,>¢ a trip on a wire
mesh placed where concrete was to be provided,5” and injury from a falling
permanent brace of a building.58

Remarkably the integral part defense has defeated a §241(6) claim for a slip
on muddy ground,>® but in one reported case did not defeat the same claim for a slip
on plywood used to cover muddy ground, since rainwater on earth was not
considered a foreign substance but plywood was.60

Also of note is Lenard v. 1251 Americas Associates,1 where the court found
that the integral part defense did not apply to a plaintiff who tripped on a half moon
shaped, one and a half inch high door stop that had been left in the floor during
prior dismantling. In reinstating the §241(6) claim, the court held “because the
floor itself was not under construction, the door stop did not constitute an integral
part of the work being performed.”62
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Despite the Court of Appeals holding that workers are “scarcely in a position
to help themselves,”83 plaintiff's comparative negligence is a defense to Labor Law
8241(6).54 This will generally defeat a plaintiff's motion for summary judgment,%>
unless the defendant fails to plead this affirmative defense®6 or fails to submit proof
In opposition papers.87 Although the amount of plaintiff's comparative negligence is
usually a jury question, in at least one reported decision the court found the
plaintiff 15% negligent as a matter of law after a jury found no comparative
negligence.%8

Finally, there is the issue of whether the traditional requirement of notice
has any place in the application of Labor Law §241(6). Clearly, the owner or
general contractor’s lack of supervision, control, or direction of the work site is not a
defense.®® As the Court of Appeals recently held in Rizzuto v. L.A. Wenger
Contracting Co., Inc.,70 lack of notice to the owner or general contractor is similarly
not a defense.

But does the Rizzuto case leave open or even support the requirement of
notice when considering the subcontractor’s negligence?

In Rizzuto, the plaintiff, an employee of a subcontractor, slipped on diesel fuel
that suddenly sprayed from a tank being tested by the owner’s workers.”? Plaintiff
sued the general contractor claiming vicarious liability for the owner’s workers
under §241(6) and Industrial Code §23-1.7(d).”2 The lower court dismissed 8241(6)
finding the general contractor lacked control or notice.”3

In reversing, the Court of Appeals appeared to use traditional notice
language with regard to the actively negligent subcontractor. The court reinstated
the plaintiff's 8241(6) claim, holding that “the jury could, thus, have rationally
concluded that someone within the chain of the construction project was negligent in
not exercising reasonable care, or acting within a reasonable time, to prevent or
remediate the hazard ... Once the negligence of some party was established at trial,
defendant would be vicariously liable (emphasis added).”74

If notice to the subcontractor is a requirement, how is it to be applied?

In Ross v. Curtis-Palmer Hydro-Electric Co., the court defined the duty under
Labor Law §241(6) as “in a sense, a hybrid, since it reiterates the common-law
standard of care and then contemplates the establishment of specific detailed
rules....””> Violation of the rule alone does not rise to the level of negligence as a
matter of law but rather is merely some evidence of negligence.”¢

PJI 2:216A addresses the code violation first and makes it a sine qua non in
the hybrid. This charge requires a jury first to consider only evidence of the
subcontractor’s alleged rule violation in considering the subcontractor’s alleged
failure to use reasonable care. Next the jury is instructed that the rule violation is
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some evidence of negligence. Then the jury must consider, if the rule was violated,
whether the violation constituted a failure to use reasonable care. Finally, the
breach must be the cause of the injury.

Since §241(6) holds an owner or general contractor liable for the
subcontractor’s code violation if there is also negligence, notice might naturally be a
factor in considering the subcontractor’s alleged failings after considering the code
violation and before determining causation.

To consider notice while applying the second part of the hybrid i.e., the
common law standard of care after determining the code violation, would also be
consistent with the legislative purpose of the statute. As defined in Ross, the
purpose of 8241(6) is to provide special protection for construction, demolition, and
excavation hazards. But some accidents at construction sites arise out of ordinary
risks no different than risks in garden-variety premises or other tort cases such as
slips and falls on food, snow, ice, garbage, or paper or due to a burnt-out light bulb,
or even motor vehicle accidents. While there are specific Industrial Code Sections
that would apply to such falls, (12 NYCRR 23-1.7(d)) or the light-out scenario (12
NYCRR 23-1.30), these risks can hardly be considered hazards special to
construction.

Do office workers who track snow, rain, or mud into an office building lobby
pose any different risk than construction workers who track the same substances
into an unfinished lobby? Does a supermarket shopper who drops a piece of lettuce
In an aisle moments before another shopper slips pose any different risk than a
worker who drops lettuce from his lunch moments before a co-worker slips?
Violation of the Code notwithstanding, isn’t it reasonable for the contractor with a
primary responsibility in those situations to have a sufficient opportunity to
discover and cure such conditions? Shouldn’t ordinary notice requirements apply to
ordinary risks?

In an analogous context, a plethora of cases hold that motor vehicle accidents
at construction sites do not trigger liability under 8241(6) (or Industrial Code).””
Arguably, the risk of serious injury from heavy construction vehicle accidents is
among the more dangerous hazards at a construction site.

Support for including the notice requirement while considering the
subcontractor’s conduct beyond the Code violation can be found in two cases decided
before Rizzuto.

In McCague v. Walsh Construction, 78 an ironworker slipped and fell on sand
on a ramp. According to the plaintiff, he had not noticed sand on the ramp fifteen
minutes earlier.”® Citing the seminal case of Gordon v. American Museum of
Natural History,80 the court dismissed the §241(6) claim concluding that “there
must be some evidence that the slippery condition existed for a sufficient length of
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time for it to be discovered and remedied, as is the rule in any negligence action
based on a slip and fall.”s1

In McLoud v. State,82 an apprentice carpenter hammering nails removed his
safety goggles in order to clean them but continued working. Within minutes
thereafter, a masonry nail shattered his eye.83 The court held the plaintiff's §241(6)
claim properly dismissed against the owner on the ground that there was no notice
to the employer subcontractor that the claimant’s goggles became dirty “and,
therefore, they never had the opportunity to instruct claimant to stop working until
he could replace his goggles.”84 In addition, the court based its decision on a lack of
evidence that the employer subcontractor directed or even encouraged the claimant
to continue work without first cleaning off his safety goggles.s>

However in Rothchild v. Faber Homes, Inc.,86 the court noted that there was
no common law duty to remove snow during a snowstorm but refused to apply that
standard. The court also referred to the hybrid duty between common law and the
Industrial Code rules but held “[i]n effect the rules set forth in the Industrial Code
establish concrete rules that, in some instances, supersede common-law
principles.”8” Without defining what those instances would be, the court held that
there were factual issues as to whether the owner had constructive notice of the
snow and a reasonable opportunity to address it.88 The latter part of this decision
clearly does not survive Rizzuto.

If notice to someone in the chain of construction is a requirement, can the
plaintiff rely on a res ipsa loquitur type argument in the typical construction site
accident scenario where it is unknown exactly who left the food, mud, wood, grease,
etc., at the place of the accident? Can a plaintiff argue that a construction area is
accessed only by workers directly or indirectly employed by the owner of the site,
thus 1) the instrumentality causing the injuries is in the exclusive custody and
control of the owner 2) the accident would not have occurred without negligence and
3) the facts are sufficient to justify an inference of negligence?89

The plaintiff made such an argument in one reported case that pre-dates
Ross and Rizzuto. In Monroe v. City of New York,% the court rejected plaintiff's res
ipsa argument noting it only gives rise to inference of defendant’s culpability
anyway but since the plaintiff presented specific and overwhelming proof
establishing the cause of the accident, res ipsa disappeared.

Of course in many construction accidents, notice is a moot issue. Where the
danger that caused the plaintiff's accident was created by the negligent act of a
particular subcontractor, the created condition is actual notice. In other situations,
the general contractor may have general site safety responsibilities that give rise to
independent common law duties.

After Rizzuto the First Department held in Crystal v. Japan Airlines®! that
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summary judgment motion dismissing plaintiff's §241(6) claim was not warranted
where “it is unclear how or when the piece of metal that caused plaintiff's fall
appeared on the stairwell in his work area.” Would directed verdict also be
unwarranted if the mystery remained at the close of evidence?

Another scenario where notice might remain an issue is the product liability
claim arising out of a construction site accident. Is a product manufacturer
considered in the chain of construction within the meaning of Rizzuto? Will notice
play a part is where the actively negligent entity is a product manufacturer who can
not be identified or is uninsured or is for some other reason not a viable party? Can
an owner be liable under Labor Law §241(6) if there is a latent defect in the
construction tool or machine that results in a code violation? Who, if anyone, is
liable where a perfectly well designed, manufactured and maintained machine or
tool wears out and spills oil on the ground the moment before the plaintiff steps
there?

No doubt these questions and others will test §241(6) defenses in future
decisions. In the meantime, while not intended to be exhaustive, this review
supports the notion that there is ample room for creative argument by aggressive
practitioners on both sides of construction injury suits.
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