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1999-2000 Display Advertising Rates 

Deadlines: 
The Defendent is published quarterly, 

four times a year. 
Reservations may be given at any time 

with the indication of what issue you would 
like the ad to ran in. 

Deadlines are two weeks prior to the 
printing date. 

Discount: 
Recognized advertising agencies are 

honored at a 15% discount off the 
published rate. 

Art Charge: 
Minimum art charge is $75.00. Custom 

artwork, including illustrations and logos, is 
available at an additional charge. All 
charges will be quoted to the advertiser 
upon receipt of copy, and before work is 
performed. 

Color Charge: 
Each additional color is billed net at 

$175.00 per color (including both process 
and PMS). 

Bleed Charge: 
Bleed ads are billed an additional 10% 

of the page rate. 

Placement Charge: 
There is a 10% charge for preferred 

positions. This includes cover placement. 

Inserts: 
Call for details about our low cost insert 

service. 

Production Information 

Ad Size 
Full Page 
2/3 Page 
1/2 Page 
1/3 Page 

Per Insertion 
$400 
350 
275 
175 

Mechanical Requirements: 

Ad Size Width x Height 

Full Page 71/2" 10" 

Two-Thirds Page 47/8" 10" 

Half Page (Vertical) 47/8" 7VT 

Half Page (Horizontal) 71/2" 47/8' 

Third Page (Vertical) 23/8" 10" 

Third Page (Square) 47/B" 47/8' 

Third Page (Horizontal) 71/2" 3Vs! 

Advertising Copy: 
Publisher requires "Camera Ready" art 
conforming to sizes shown at left. 
Stats, veloxes or negatives are 
acceptable BUT NOT FAXED COPY. 
Publisher provides art if required (see 
item "Art Charge"). 
Color: 
Specify PMS or ROP. For best results 
use 133 line screen negatives, right 
reading, emulsion side down - offset 
negatives only. For 4-color ads, 
progressive proofs or engraver's proofs 
must be furnished. 
Bleed: 
The trim size of the publication is 
81/2" x 11". For bleed ads, allow an 
additional 1/2 inch on each side for 
trimming purposes. 

Full Page 
71/2" x 10" 

Third 
Page Two-
Vert. Thirds 
23/8" Page 

X 47/8" x 10" 
10" 

Half Page 
Vertical 

47/8" X 71/4" 
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by Gail L. Ritzert* 

As we face the new millennium, we have an 
opportunity to look back at what we have accomplished 
individually, and collectively as professionals. It also 
provides us with the opportunity to plan for the future. 
In the past the profession has faced many changes that 
were projected to "destroy" the livelihood of the 
defense attorney. These challenges ranged from the 
decision in Dole v. Dow, the passage of "no-fault," 
Labor Law 240, and most recently enactment of the 
1996 Workers' Compensation Reform Act. 
Notwithstanding the concern and "doomsday" forecast, 
the profession has survived, and thrived as we worked 
through each road block. 

We face similar challenges with the changing 
economic environment, the advent of litigation and 
billing guidelines, and third party billing audits. As we 
have in the past, we must rise to the occasion and 
change the way we run our practice. With technology 
shaping the way we communicate with our clients, the 
world has become smaller. Clients now have immediate 
access to counsel across the country, and may be 
instantly kept abreast of the change sin the law. Thus, 
we must look to the horizon to see how we can adapt to 
the changes and prosper in the future. We can no longer 
only be concerned with events in New York and ignore 
what is happening across the country. While our 
concerns have stayed close to home, counsel in 
Montana, California and Illinois have filed suits against 
a number of insurers arguing that the billing and 
litigation guidelines impede their ability to properly 
defend their clients. Attorneys in Texas, Indiana and 
Illinois have filed law suits against Staff Counsel 
Programs, arguing that the use of in-house counsel by 
an insurance company is the unauthorized practice of 
law. While you may ask why we should care about 
these lawsuits, these lawsuits will ultimately impact 
how we do business in New York. Our membership 
comprises insurance company representatives, staff 
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* Counsel with the law firm Ohrenstein & Brown. 

by John J. McDonough 

Though not a theory of liability so much as a type of 
damages an increasing number of states are permitting 
damage awards for monitoring a plaintiff's health where no 
present injury or disease process exits. New York joined 
this trend recently when the Honorable Judge Helen 
Freedman permitted such an award to plaintiffs in the 
Phen-Fen litigation. 

Historically, New York courts have required some type 
of physical injury or "rational basis" to sustain an award to 
a plaintiff with claimed psychological distress and no 
present manifestation of an injury or illness. Indeed, in this 
regard Judge Freedman herself denied claims by a plaintiff 
who asserted a "fear of contracting cancer" claim in 
Rittenhouse v. St. Regis, 565 NYS2d 365, affirmed 579 
NYS2d 100, based on there being no "rational basis" for 
the claim. Judge Freedman concluded that the proof 
necessary to show a "rational basis" included the clinical 
presence of asbestos fibers in the lung. 

Plaintiffs who have requested medical monitoring 
damages find a basis for same in the 1936 Court of Appeals 
decision in Schmidt v. Merchants, 270 NY 287 which 
allowed damages upon exposure to a toxin for all 
"reasonably anticipated" future damages. This proposition 
was reiterated by the Fourth Department in Ashey v. 
Occidental, 477 NYS2d 242 (1984) which allowed 
recovery for al "reasonably anticipated" future damages. 
The Court of Appeals has required a "guaranty of 
genuineness" to sustain a damage award based on 
contracting an illness in the future. In Ferrera v. Galluchio, 
5 NY2d 16 (1958) the plaintiff was burned during the 
course of undergoing radiation treatment. Based on these 
facts the plaintiff's fear of contracting cancer had a 
"guaranty of genuineness" the Court of Appeals said New 
York Law required under such circumstances. 

The Second Department addressed the medical 
monitoring issue recently in Abusio v. Con Ed, 656 NYS2d 
371 (1997). In Abusio, the Second Department affirmed the 
lower court ruling which set aside a verdict in favor of the 
plaintiff. Mr. Abusio sought damages for the future cost of 
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monitoring his alleged exposure to Polychlorinated 
Biphenyl ("PCB"). In agreeing to set aside the verdict the 
Second Department stated that in order to uphold such a 
verdict a plaintiff must show both: 1) exposure to a toxin, 
and 2) a "rational basis" for the fear of contracting an 
illness or disease in the future. Echoing Judge Freedman's 
decision seven years earlier in Rittenhouse, the Second 
Department defined "rational basis" as the clinically 
demonstrable presence of PCBs in the body or other 
physical manifestation of PCB contamination. 

Recently, Western District Federal Court in New York 
rejected the "rational basis" and "guaranty of genuineness" 
cases and held that a plaintiff claiming medical monitoring 
damages need only allege and prove the requirement for 
same with a "reasonable degree of medical certainty." 
Patton v. General Signal, 984 F. Supp. 666 (1997 WDNY). 

Judge Freedman apparently broke new ground in New 
York in Cunningham v. American Home Products Corp., 
N.Y.L.J. Sept. 21 @26 (N.Y. Sup. Ct. Sept. 16, 1999) in 
allowing damages for the future cost of medical monitoring 
of Plaintiffs who each claimed to have ingested various 
quantities of diet drugs ("Phen-Fen") Phentermine 
Fenfluramine. Reaching this conclusion Judge Freedman 
set forth a four-part test which she said had to be met by a 
plaintiff to succeed on such a claim. To prevail on the 
merits of a medical monitoring claim a plaintiff must: 

1) Plead and prove that he/she was exposed to 
hazardous substance thought the defendant's 
negligence. 

2) The plaintiff must prove an increased risk of 
contracting a disease or illness or a result of such 
exposure; and 

3) The increased health risk to the plaintiff makes 
periodic diagnostic medical exams reasonably 
necessary; and 

4) Monitoring and testing procedures exist making early 
detection and treatment possible. 

Judge Freedman did not address either the "guaranty of 
genuineness" or "rational basis" tests established by the 
Court of Appeals or the Appellate Division of the First and 
Second Department. Further appellate review of the 
"increased risk" standard enunciated by Judge Freedman 
will be necessary before it will be possible to determine 
whether the case represents a more readily available 
source of potential damages for plaintiffs and a 
concomitant source of exposure for defendants. 

mm 
OF NOTE 
by John J. Moore * 

Christine Moore ** 

SUMMARY IUDGMENT - WAIVER OF IMPERSONAM 
IUR1SDICTION 

The Second Department recently held that a defendant in 
an action for summary judgment in lieu of a complaint based 
upon a judgment entered in a foreign country waived any 
objection to personal jurisdiction he might otherwise have 
had where the defendant through counsel executed a 
stipulation expressly appearing in the action and 
subsequently interposed papers in opposition, which were 
the functional equivalent of an answer, and in which he did 
not move to dismiss or interpose any relevant jurisdictional 
defense based upon improper service (Yihye vs. Blumenberg, 

A.D.2d , 687 N.Y.S.2d 703). 

PLEADING - FAILURE TO PLEAD -
RES IPSA LOQUITUR - SCOPE 

In Cole vs. Mandell Food Stores, Inc., (93 N.Y.S.34, 587 
N.Y.S.2d 598), the Court of Appeals held that a customer's 
recovery of non-economic damages from a supermarket from 
injuries sustained when a metal roll up security gate fell and 
struck him was limited by the supermarket's equitable share 
of fault in the action in which the jury found the supermarket 
twenty (20%) percent at fault and the manufacturer of the 
gate eight (80%) percent at fault, where the customer failed 
to plead, or to seek leave to amend the complaint so as to 
plead, the supermarket's alleged non-delegable duty to 
provide a reasonably safe means of ingress to the premises 
open to the public. 

The primary function of a pleading is to apprize an 
adverse party of the pleader's claims and to prevent surprise, 
Absent such notice the defendant is prejudice by its inability 
to prepare the defense to the plaintiff's allegations. 

The Res Ipsa Loquitur instruction by the Court was proper 
in the matter as against the supermarket. 

EVIDENCE - PRIOR SIMILAR ACCIDENTS 
In RiRano vs. Windham Corp., ( A.D.2d , 688 

N.Y.S. 157), the Second Department ruled that in a wrongful 
death action against the Ski Lodge, arising out of a fatal skiing 
accident, reports of accidents during the same ski season 
were relevant to the allegations of dangerous conditions on 

* Mr. Moore is a partner with Barry, McTiernan and Moore. 
** Christine Moore is a hearing officer with the City of New 

York. 
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