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President's 
Column 

LAWTON W. SQUIRES * 

Dear Colleagues, Friends and Supporters: 

My tenure as President of the Defense 
Association of New York has come to an end. I 
have been proud to serve the Association and 
follow in the footsteps of and work with many 
attorneys who assisted me in making my transition 
to civil litigation from criminal trial practice almost 
twenty-years ago. I must also thank my partners 
and colleagues at Herzfeld & Rubin, P.C. for their 
assistance and support since I joined the Executive 
Board approximately seven years ago. 

During the last year DANY has continued 
its history of presenting timely and topical CLE 
programs including:"Advanced Medicare Compliance 
for Liability Litigators," (which was presented 
by Paul Belsit of Crowe Paredis and our own 
Jonathan Judd, Esq.); "The Timing of Expert Witness 
Disclosure", (which was presented by my law school 
classmate, Claire Rush, Esq. and the Hon. Eileen 
Spodek); "Recent Developments and Decisions on 
the N.Y.S. Labor Law Section 240(1)" (by Jonathan 
Uejio, Esq. and Michael Blumenfeld, Esq.); and from 
our new Medical Malpractice Committee:"Anatomy 
of a Medical Record," (by Executive Board Members 
Walter Williamson, M.D., Esq. and Patrick J. Brea, 
Esq. and neuroradiologist, Dr. Leslie St. Louis). 

In an effort to attract and encourage younger 
attorneys to participate in DANY, we have 
developed a very active and energized Young 
Lawyers Committee, which has been chaired by 
Heather Wiltshire-Clement, Esq. and made up 
of Christopher Hart, Esq., Vincent Pozzuto, Esq., 
Theresa Klaum, Esq., Dawn DeSimone, Esq. and 
Glenn Kaminska, Esq. The committee ran two 

Continued on page 20 

The Unlimited 
Advantages 
Of Motions In 
Limine 

JOHN J. MCDONOUGH, ESQ.11 

One of the most critical and versatile evidentiary 
weapons in the trial attorney's arsenal is not 
covered by any specific provision in the New York 
Civil Practice Law and Rules or, for that matter, in 
either the Federal Rules of Civil Procedure or the 
Federal Rules of Evidence—the Motion in Limine. 

Motions in limine are designed to obtain an 
advance ruling on the admissibility of a particular 
piece of potential evidence or a line of questioning. 
A trial court's authority to make rulings on motions 
in limine is based on the court's inherent power 
to admit or exclude evidence. See People v. Whiting, 
5 Misc.3d 802, 781 N.Y.S.2d 728 (Crim. Ct. Qns. 
Cty. 2004), citing People v. Michael M., 162 Misc. 
2nd 803, 618 N.Y.S.2d 171 (Sup. Ct. Kings County 
1994). You can make a motion in limine orally or 
in writing. Wilkinson v. British Airways, 292 A.2d 263, 
740 N.Y.S.2d 294 (Ist Dep't 2002). However, should 
you wish to appeal the ruling on your motion, a 
topic dealt with in more detail below, you will 
have to comply with the requirements of CPLR § 
5512(a) regarding "appealable papers," which reads 
as follows: 

§ 5512. Appealable paper,-  entry of order 
made out of court. 
Appealable paper. An initial appeal shall be 
taken from the judgment or order of the 
court of original instance and an appeal 
seeking review of an appellate determination 
shall be taken from the order entered in the 
office of the clerk of the court whose order 
is right to be reviewed. If a timely appeal 
is taken from a judgment or order other 
than specified in the last sentence and no 
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Continued from page I 

prejudice results therefrom and the proper 
paper is furnished to the court to which the 
appeal is taken, the appeal shall be deemed 
taken from the proper judgment to order. 

To lay the foundation to satisfy the above 
requirements in the event of an appeal, it is strongly 
recommended that if you must make an oral 
motion in limine that you request a stenographer 
be present, whether you are making the motion in 
the courtroom, in chambers or someplace else. If 
you make the motion in writing, have the motion, 
and any supporting documents, marked as a court 
exhibit and entered into the record. 

While many trial lawyers are familiar with the 
defensive use of a motion in limine, e.g. precluding 
or redacting portions of a hospital record or police 
report (Griggs v. Children's Hospital of Buffalo, Inc., 
193 A.D. 2d 1060,599 N.Y.S.2d 197 (4th Dep't 1993), 
many are not aware of the offensive use of a motion 
in limine.This use of the motion in limine can be far 
more strategic and beneficial to the trial attorney. 
Such a motion can be utilized to obtain a ruling in 
advance of jury selection, and, of course openings, as 
to the affirmative use of various types of proposed 
evidence. Thus, such a motion can be used to obtain 
advance rulings on proposed scientific evidence 
under the Frye standard; seek authorization to use 
real or demonstrative evidence (DiSanto v. County of 
Westchester, 320 A.D.2d 628, 619 N.Y.S.2d 852 (3rd 

Dep't 1994)); or attempt to invoke an exception to 
the hearsay rule. See Griggs, supra. 

The advantages of seeking a pre-trial resolution 
of evidentiary matters are several. Getting the 
evidentiary rulings out of the way before the jury 
is selected streamlines the trial and avoids the 
inevitable march back and forth to the jury room 
with the accompanying waiting and wondering 
by the jury. The last thing any good defense 
trial attorney wants is an impatient jury whose 
attention is non-existent by the time the defense 
case is presented. A successful defensive motion 
in limine will exclude highly prejudicial material 
from being mentioned or exhibited during jury 
selection, opening statements, or at other times 
during the trial. Motions in limine can be utilized 
to obtain a more thoughtful and informed ruling 
on proposed evidence as the time pressures 
accompanying oral objections during trial are 
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avoided. A judge is likely to look favorably on a 
well-argued, well-briefed motion in limine. A trial 
attorney may propound an offensive motion in 
limine for the purpose of discussing his or her 
adversaries' trial themes, and make appropriate 
adjustments in their presentations, particularly 
opening statements. This can avoid handing the 
plaintiff's attorney the advantage of being able 
to sum up on a deficiency or gap created by the 
defense attorney by overstating her or his case 
in openings. The "losing" counsel on a defensive 
motion in limine may want to defuse or lessen 
the impact of material allowed into evidence by 
addressing the damaging evidence early, during 
jury selection or openings. 
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