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PRESIDENT’S MESSAGE

For three days in the middle of last March I
had the pleasure of attending the 26th National
Conference of Defense Bar Leaders. This year the
conference was held in San Francisco. I attended
the Conference as the President of the Defense
Association of New York. The conference was held
under the auspices of The Defense Research
Institute (DRI).

DANY was well represented at the meeting.
Also in attendance were our Chairman of the
Board - Kevin Kelly, President Elect - Eileen
Hawkins, Ralph Alio - former president of DANY
and member of the Board of Directors of DRI and
DANY, and John McDonough, member of Board of
Directors of DANY and State Chairman of DRI.

Quite naturally, the overall theme of the
conference was ‘‘A Bridge To The Future’ with
the Golden Gate Bridge in the background.

The conference consisted essentially of two
parts. The first part was a general meeting of all
those in attendance. The second part included
breakout meetings which consisted of smaller
groupings of a dozen or so attorneys from all parts
of the country. These meetings had such titles as:
“Today and Tomorrow’s World for the Defense
Bar - The Insurers’ Views’’; ‘“Long Range Role of
the Defense Bar - There is Still a Future’’;
“Professional Responsibility’’; and ‘“The Future
of Litigation.”

Yet despite these high minded titles, certain
themes and concerns kept recurring at all of the

meetings. (continued on page 4)

By: James G. Barron

NOTITIA

By: John J. McDonough*

Homeowners Policy, Business Pursuit Exclusion

United Food Service, Inc. v. Fidelity & Casualty
Co., A.D.2d , 594 N.Y.S.2d 887.

The Appellate Division, Third Department,
recently held that the ‘‘business pursuit” exclusion
in a homeowners policy was triggered when an
employee/insured who was attending an out-of-
town business seminar and who caused property
damage at the hotel he was staying at when he
raised his garment bag and inadvertently hit a
sprinkler head on the hotel room wall, thereby
releasing a substantial quantity of water, as that
exclusion was found to apply to all activities that
are involved in furtherance of any business, trade
or occupation.

Summary Judgment, Evidentiary Proof Standard

Rue v. Stokes, AD.z2d ____ 594 N.Y.S.2d 749.

The Appellate Division, First Department,
stated the lower court erred in not granting
summary judgment to the operator of a motor
vehicle who claimed during his deposition that his
car was stopped in traffic for three to five seconds
when it was hit in the rear by the co-defendant’s
leased vehicle. The operator of the leased vehicle
was not available to be deposed and thus the only
rebuttal testimony as to the operator of movant’s
vehicle was the contents of an MV-104 report

(continued on page 5)

_ *Mr. McDonough is a member of the Manhattan law firm of
Alio, Caiati & McDonough, and Editor of the Defendant.
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GET RID OF THE PLAINTIFF

By: Michael J. Caulfield

The recent New York Court of Appeals
decision in Gonzales v. Armac (February 11, 1993)
81 N.Y.2d 1, 595 N.Y.S.2d 360, WL 33057 (1993)
reminds us of just how important it is for defense
counsel to get rid of a plaintiff in serious multi-
defendant cases. Various schemes have been tried,
all with GOL 15-108 in mind.

GOL 15-108 provides:

(a) Effect of release of or covenant not to
sue tort feasors. When a release or a
covenant not to sue or not to enforce a
judgment is given to one of two or more
persons liable or claimed to be liable in tort
for the same injury, or the same wrongful
death, it does not discharge any of the other
tort feasors from liability for the injury or
wrongful death unless its terms expressly
so provide, but it reduces the claim of the
releasor against the other tort feasors to
the extent of any amount stipulated by the
release or the covenant, or in the amount of
the consideration paid for it, or in the
amount of the released tort feasor’s
equitable share of the damages under
Article 14 of the Civil Practice Law and
Rules, whichever is the greatest.

(b) Release of tort feasor. A release given
in good faith by the injured person to one
tort feasor as provided in subdivision (a)
relieves him from liability to any other
person for contribution as provided in
Article 14 of the CPLR.

(¢) Waiver of contribution. A tort feasor
who has obtained his own release from
liability shall not be entitled to contribution
from any other person.

In Gonzales the New York Court of Appeals
was asked to consider the following certified
question from the U.S. Court of Appeals for the
Second Circuit: does a defendant’s pre-trial
agreement, admitting liability for 2% of any
damages a Jury might award and enjoining
plaintiff from enforcing any judgment in excess of

two percent of plaintiff’s total damages, constitute
a release from liability within the meaning of GOL
15-108? The New York Court of Appeals in
Gonzales answered that question ‘‘yes’’. The
plaintiff had sued Armac in Federal Court as
manufacturer of a machine on which he was
injured in the course of his employment with GTC,
the third party defendant. Before trial plaintiff and
Armac agreed to Armac’s 2% liability. GTC
moved to dismiss the third party claims for
contribution and indemnity against it. The lower
court granted the motion as to contribution, but not
indemnity. Plaintiff and Armac then settled for
$500,000. GTC appealed the lower court’s ruling.
The Federal Appellate Court certified the above
question to the New York Court of Appeals. The
indemnity claim was held in abeyance pending an
answer to the certified question.

In deciding that the percentage arrangement
did constitute a release garring contribution, the
court relied on Lettiere v. Martin Elevator, 62
A.D.2d 810, 406 N.Y.S.2d 510 (1978), aff’d 48 N.Y.2d,
662, 421 N.Y.S.2d 879 (1979). Lettiere involved a
pre-judgment settlement disguised as a post-
judgment settlement. The only distinction between
Lettiere and Gonzales was Lettiere involved dollar
amounts and Gonzales involved percentages.
However, this made no difference to the Court.

(continued on page 9)
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