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President Roger P. McTiernan 

On June 15, 1990 the annual dinner dance of 
DANY was held at the Downtown Athletic Club. 
The incoming officers, as well as myself, were 
sworn into their respective offices with DANY. The 
swearing in ceremony was to have been performed 
by Mr. Justice Robert White, of the Supreme Court 
of the State of New York, however, due to a per
sonal problem he was unable to attend. The cere
monies of swearing in as well as Master of Cere
monies were presided by John J. Moore. John did 
his usual fine job in making the ceremonies move 
along quickly and with a great deal of dignity and 
importance. 

Past President, Robert E. Quirk, gave the 
presentation to the Villanova Moot Court Team for 
having an outstanding Moot Court Program. The 
recipients of the awards were Cathy Walto and 
Kathleen Sweet. The school was represented by 
Professor Doris Brogan, Esq., who had some kind 
words to say about our organization and what the 
award means to Villanova Law School. 

Special commendation should be given to An
thony Celentano who, without his efforts, this pro
gram would not have been a success. The function 
was well attended and each and every one ap
peared to have an enjoyable time. 

President Robert E. Quirk 

When I assumed the office of the President of 
DANY last year, I set as my singular goal a contin
uation of the legal education program for our 
young and developing counsel which was begun 
some years ago by my predecessors. In that con
nection, I am pleased to report that during the 
year our seminars were many, varied and well at
tended. All subjects were topical and our guest lec
turers knowledgeable in their chosen disciplines. 
The success of these programs was achieved pri
marily because of the continuing efforts of our 
seminar chairmen, Kevin Kelly in New York, Ben 
Purvin in Long Island and John Boeggeman in 
Westchester. 

Many thanks also to Eileen Hawkins, Peter 
Madison and Sam Simone who have reported to us 
during the year on proposed legislation likely to af
fect our interests as defense counsel. 

Our gratitude is also extended to our member
ship chairperson Susan Clearwater for her efforts 
in securing and processing applications for new 
members, 25 of which were proposed and accepted 
and are now participating members in DANY. 

John Moore, the editor of "Defendant" and his 
staff and contributing writers, John McDonough, 
Bill Fay, Susan Halbardier, Ralph Alio, Ed Hayes, 
Jim Galvin, Kevin Kelly, Ken Dalton, John Uejio, 
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WORTHY OF NOTE DRICORNER 

Compiled by 

John J. Moore 

INDEMNIFICATION—Scope. In Kilfeather v. As
toria 31st Street Associates ( A.D.2d , 548 
N.Y.S.2d 545), the Second Department indicated 
that the section of the General Obligations Law 
prohibits and renders unenforceable any promise 
to hold harmless and indemnify a promisee which 
is a construction contractor or a landowner against 
its own negligence. The statute, however, was not 
intended to preclude a promisee from requiring in
demnification or damages caused by, or resulting 
from, the negligence of a party other than the 
promisee. Indemnification for negligence of an
other party is not prohibited because the indemni
fication runs to that party rather than the prom
isee. 

A provision of a contract for renovation and expan
sion, which required the contractor to indemnify 
and hold harmless the company which acted as a 
construction manager from claims and damages 
for bodily injuries resulting from work on the proj
ect, unless caused solely by the manager's negli
gence, did not violate the section of the General 
Obligations Law prohibiting and rendering unen
forceable any promise to hold harmless or indem
nify a promisee who is a construction contractor or 
a landowner against its own negligence. 

PLEADINGS—Bill of Particulars-Limiting. In Cir-
iello v. Virgues ( A.D.2d , 548 N.Y.S.2d 
538), the Second Department ruled that a failure to 
include in a Bill of Particulars the claim for loss of 
services regarding the business of the victim's 
husband barred the claim. The Bill of Particulars 
responded to the demands for information regard
ing the victim's employment in business by indi
cating that the questions were not applicable. 
Where there is a variance between the Bill of Par
ticulars and the proof adduced at the trial, the ad
versary has the right to insist upon the primacy of 
the Bill of Particulars if it misled the adversary 
and precluded adequate preparation. 

DISCOVERY—Testing to Destruction Elements. It 
was recently held by the Second Department that 
the Court did not improvidently exercise its discre
tion in granting a medical malpractice and prod-
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By: 

Ralph V. Alio* 

The national conference of Defense Counsel 
was held on May 30, 31 and June 1 at Salishan 
Lodge in Oregon. The meeting was hosted by DRI 
and attended by representatives of local defense 
associations from virtually every state. D.A.N.Y. 
was represented by president Robert Quirk and 
president elect Roger McTiernan. 

The focus of this year's meeting was identify
ing areas of concern to local defense associations. 
Once identified, DRI officers discussed with local 
representatives ways DRI could assist in resolving 
the problems. DRI resources were discussed in de
tail as was a mechanism for greater utilization of 
same on a local level. It became clear during the 
course of the meeting that, though needs were di
verse, there existed a commonality which could be 
addressed. It was the consensus of the attendees 
that, while local associations were vital, a strong 
national organization was requisite to the contin
uing success of the defense bar. With increasing 
frequency, legislation which directly affects our 
practice finds its impetus at the Federal level and 
to function effectively in this arena requires a na
tional organization in order to insure meaningful 
input. The media is increasingly national and at
tention is garnered by numbers a particular organ
ization represents. Clearly, unless there exists a 
national presence possessing a significant mem
bership, expendable dollars and varied resources 
ATLA will go unchallenged as the voice of our pro
fession. DRI is the only national organization 
which has in place the numerous resources re
quired to represent the defense bar. While DRI 
currently has a membership of 17,000 defense law
yers, this number must increase significantly to ef
fectively accomplish our goals. 

The issue of networking, if not the interlocking 
of local associations with DRI, was the subject of 
much discussion. It was noted that, to a great ex
tent, the board of DRI consists of individuals who 
had gone through the chairs of their local associa
tions. The importance of this progression can not 
be over emphasized as it forms the foundation 

*Mr. Alio is a member of the firm 0f Alio & Dent located 
Huntington Station, NY, & Regional Vice President of DRI. 
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FAULTLESS INDEMNITY: 
Brown v. Two Exchange Plaza 

By: 
John J. McDonough* 

ASBESTOS UPDATE: JUNE 1990 

Perhaps the most important case on indemni
fication to be decided by the Court of Appeals since 
the 1981 amendments to the General Obligations 
Law subsection 5-322.1 occurred recently (June 7, 
1990) in the case of Brown v. Two Exchange 
Plaza.1 

The amendment of subsection 5-322.1 at
tempted to enlarge the scope of indemnification 
agreements that would be void under the statute 
by proscribing these agreements that indemnified 
the owner or general contractor if they were negli
gent "in whole or in part" (the former section 
voided only those indemnification agreements run
ning to an owner or general contractor who was 
"solely" responsible for the happening of a partic
ular accident). 

The most troubling part of the amendments to 
subsection 5-322.1, as those who have been forced 
to grapple with its inherent confusion know all too 
well, is the final sentence of section 1 of the statute, 
which reads as follows: 

This subdivision shall not preclude a prom
isee requiring indemnification for damages 
arising out of bodily injury to persons or 
damage to property caused by or resulting 
from the negligence of a party other than 
the promisee, whether or not the promisee 
is partially negligent. 

The sentence appears to give back to owners 
and contractors the ability to successfully require 
indemnification for their own negligence, the very 
principle the first portion of the statute proscribes. 
The verbal acrobatics by the judiciary in attempt
ing to interpret this section, with the final sen
tence, makes interesting, if not confusing reading. 
The unintended, perhaps sometimes intended, 
side-effect of these decisions has been an erosion of 
the distinction between indemnification and contri
bution. Such was the result of the opinion by the 

*Mr. McDonough is a member of the Manhattan law firm of 
Alio and Caiati. 

'New York Law Journal, June 8, 1990, pg. 1. 
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By: 
Suzanne M. Halbardier* 

In recent months, the asbestos litigants have 
focused on resolving the Brooklyn Navy Yard 
cases. Judge Weinstein set a tight schedule for set
tling all the cases which involve exposure at the 
Brooklyn Navy Yard. At last count, the number of 
cases exceeds 450. The parties are expected to set
tle the cases by June 1 or face a September consoli
dated trial. 

The special master appointed by Judge Wein
stein has survived a recent motion by Owens-Illi
nois to disqualify him. Mr. Feinberg and his firm 
Kaye, Scholer did lobbying work on behalf of var
ious asbestos manufacturers, including Owens-Illi
nois. At a joint state-federal meeting held in Judge 
Helen Freedman's courtroom, the two judges 
found there was no conflict of interest and denied 
O-I's motion. 

At the same meeting, the Judges ordered the 
Manville Trust to return on June 1 and explain why 
the Trust is not paying claims until 2004; they 
asked for financial information on where the Trust 
funds have been spent. 

A status conference will be held at the same 
time to determine which parties have settled. 
Since more than half the cases have little if no dis
covery, it seems unlikely that many cases will set
tle by that date. 

The Second Circuit has recently issued the 
first decision on product nexus in an asbestos case. 
Johnson v. Celotex, F.2d (March 20, 
1990). The Court affirmed a jury's verdict for 
plaintiff where the evidence was circumstantial. 
Plaintiff was unable to identify products to which 
he was exposed. Separate proof from coworkers 
(unknown to plaintiff) testified to the manufac
turers whose products they generally used on 
ships. Even though some of the proof was vague as 
to years and specific ships, the Court held that 
there was sufficient evidence for the jury to find 
proximate cause. The Court also affirmed the jury 

*Ms. Halbardier is an associate of the firm of Barry, 
McTiernan & Moore, located in Manhattan. 
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