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PRESIDENT’S MESSAGE

By: James G. Barron

Today, I would like to extend to each of you an
invitation to participate actively in the work of our
organization. And the best way to do so is to
become a member of one or more of our
committees.

For the most part these committees are
manned and chaired by members of the Board of
Directors of our organization. However, it was
never intended that membership in the
committees should be limited solely to these
persons.

Any member of our organization may serve on
any committee by appointment of the President.

Article VI of the Constitution sets forth the
guidelines for the committees.

Subdivision 1 of the article sets forth a
complete listing of our Standing Committees.
These are the committees we are required to have
on an ongoing basis.

They are a diverse group and deal with such
matters as legislation, the judiciary, education,
and medical malpractice. These are all matters
that are of concern to us as attorneys.

Subdivision 2 of Article VI provides for Special
Committees. These are committees that are
created to respond to particular needs that may
arise at given points in time. At the present time
we have committees dealing with the court crisis,
trial advocacy and insurance coverages.

(continued on page 6)

PREINDEMNIFICATION REDUX

By: John J. McDonough*

(EDITOR’S NOTE': The regular review of recent
cases of interest which appears in this column,
Notitia, will not appear in this issue, but will run in
the next issue, in order to provide an expanded
analysis of the topic covered.)

The theory of preindemnification has been
dealt with twice before in this journal. See
“Preindemnification,”” by John J. McDonough,
THE DEFENDANT, January 1991, and ‘‘Preindem-
nification and Insurance Coverage in Construction
Site Accident Cases,” by Richard Bakalor, THE
DEFENDANT, September 1991.

The essence of this theory is that a policy of
insurance procured for a promisee by a promisor
is to be primary to all other forms of coverage and
the acquisition of said policy acts to void any and
all subrogation rights the promisee may have
against the actual culpable party.

Since the above articles have appeared the
Appellate Division First Department has further
honed some of the issues presented by insurance
procurement clauses in ancillary contracts. Many
more issues, such as priority of coverages among
existing and procured insurance have either been
ignored or not presented for consideration.
Clearly, this whole area should be one of intense
interest to insurers who are now being put in a
position, if they maintain the insurance that was
procured for a promisee by a promisor, as to be

(continued on page 11)
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THE WAGES OF WIN

UNREBUTTED YEARNINGS
YIELD LARGE AWARD
FOR LOST FUTURE EARNINGS

5

In cases of serious permanent personal injury
suffered by a low-wage earner, it is easy to
underestimate the possibility of a very significant
award for lost future earnings capacity—based on
the hopes and aspirations of the plaintiff as
opposed to actual employment history. Although
lost future earnings are not calculated solely by
reference to the actual earnings before injury, it
has also been held that loss of earnings must be
shown with reasonable certainty and not based on
speculation. The issue of what a plaintiff needs to
prove to establish lost future probabilities relating
to career aspirations was the subject of two recent
appeals which directly raised the issue of
speculative earnings.

In Cranston v. Oxford Resources, 173 AD2d
757, 571 NYS2d 733, App. Den. 78 NY2d 860, 576
NYS2d 219, the Appellate Division of the Second
Department affirmed the following verdict on
damages: $500,000.00 for past pain and suffering;
$350,000.00 for future pain and suffering; $51,000.00
for past lost earnings; and $625,000.00 for future
lost earnings. Plaintiff was injured on July 17,
1985. She had graduated from secretarial school in
June 1983. Plaintiff has been employed as a
secretary, but on the date of accident, she was
unemployed. Crucially important to plaintiff’s
case and to the Appellate Division’s affirmance,
was the fact that plaintiff had passed the medical,
written and psychological examinations required
to enter the 1986 class at the Police Academy.

It was uncontested that plaintiff never
attended a single day of class, and never served on
the police force. To the Appellate Division, it was
extremely significant that plaintiff failed the final
step prior to admission in the Police Academy,
which admission would have entitled plaintiff to a
salary. Plaintiff failed the ‘““mini-medical’’
examination due to her injuries.

(continued on page 7)

By: Michael Majewski

COMMON LAW INDEMNIFICATION
RELIEF FOR STRICT OR
VICARIOUS LIABILITY

By: Glenn H. Shore, Esq.
Lester, Schwab, Katz & Dwyer

Legislation and significant decisions by the
Court of Appeals in recent decades have created
absolute or strict liability in many instances
against parties who have committed no active
wrong. Owners are held strictly liable for unsafe
conditions during construction. Retailers are
responsible for defects in products they sell.
Vehicle owners, including rental companies, are
liable for the negligence of permissive users.

In many instances, the parties strictly liable
do not have the ability to secure a contractual
provision indemnifying them for their strict or
vicarious liability. They are not, however, without
recourse. Common law indemnity, a much
overlooked, ancient principle of American
jurisprudence, provides such entities with a right
of recovery for any vicarious or passive liability,
as well as expenses and attorneys’ fees.

Indemnity is defined as a right arising out of a
contract, which may be express or may be implied
in law, ‘““to prevent a result which is regarded as
unjust or unsatisfactory’. Prosser and Keaton
Torts § 51, op. cit. at 346 (5th ed.). New York’s
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The Defendant, April 1993

Copyright 1993, The Defense Association of
New York, Inc. No part of this publication,
except excerpts from published case opinions,
may be copied or reproduced without the
express written consent of the author.

Views and opinions expressed in this journal
are those of the authors and do not
necessarily represent DANY policy.

Published quarterly by The Defense Association
of New York, Inc., a not-for-profit corporation.

Editor in Chief........... John J. McDonough

Staff. .o ssvmmmanmnisimrg Kenneth Dalton
Michael Majewski Michael Caulfield
Glenn H. Shore Anthony McNulty
Mark G. Barrett Richard Tarangelo, Jr.
Kevin J. Kelly Alexandra M. McDonough

Richard BakaloiJ







