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 The issue of proximate cause in analysis of the so-called scaffold statute, Labor 

Law §240(1), moved into the spotlight following the 1998 Court of Appeals case of 

Weininger v. Hagedorn & Co.1    In his March 10, 1999 New York Law Journal article 

entitled In Scaffold Cases, Courts are Moving from Absolute to Relative Liability, Judge 

Andrew V. Siracuse noted that this case has been described by members of the plaintiff’s 

bar as the end of strict liability under section 240 through a reintroduction of comparative 

negligence by the backdoor of proximate cause.2  On the other hand, Judge Siracuse 

found the holding of Weininger “unexceptional”3 when considered in light of facts not 

discussed in the Court of Appeals decision. 

 

This disparity exemplifies the stark differences, confusion and angst in how to 

approach proximate cause in Labor Law §240 cases. 

 

 Has the “exceptional protection”4 of the strict liability standard of Labor Law 

§240 fallen to a lower level via proximate cause analysis? 
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The following review of recent decisions dealing with the issue  reveals decidedly 

different outcomes based on seemingly similar accident facts.  Accordingly, identifying 

trends is problematic. 

 

What is clear is that it is more important than ever for a skilled practitioner (1) to 

develop what will be decisive facts through investigation, depositions, discovery for trial 

and (2) to understand the key language in the developing case law to use in support of the 

practitioner’s position. 

 

 The statute itself is silent as to how causation should be analyzed.5  However, as 

with the Pattern Jury charge for many other torts, the applicable jury charge, PJI 2:217,6 

requires the jury to find first a failure to provide proper protection, then that the 

construction, placement, operation and maintenance of the scaffold, hoist, etc., was a 

substantial factor in causing the plaintiff’s injury. 

 

 Why is the proximate cause analysis of this statute different from that of other 

torts?  The courts frequently have to grapple with the concepts contained in the following 

four questions: 

 

 1. Where does foreseeability fit in light of the duty defined in the statute? 

 2. What constitutes proper protection? 

3. When do the plaintiff’s acts constitute the sole proximate cause of the 

accident? 
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4. When are the plaintiff’s injuries due to other hazards not compensable 

under the statute? 

 

 The decision as to who is to judge the answers to the above questions determines 

in the first instance whether a summary judgment motion is granted to the plaintiff or the 

defendant or instead referred to the jury to determine fact issues. 

 

There has been disagreement in the courts with respect to the issue of 

foreseeability.  In Secord v. Willow Ridge Stables, Inc.,7 Judge Andrew V. Siracuse stated 

“[f]oreseeability is a gauge for duty in negligence cases, but in the face of the flat 

unvarying standard set out in Section 240(1) it has no application at all.”8 

 

 However, the Second Department took a different view in the often-cited case of 

Mack v. Altmans Stage Lighting Company, Inc.9  In fact, the court in Mack stated that 

“when, as here, liability is sought to be imposed without regard to fault, there is even 

more reason to require a nexus between the wrongful act and the injury.”10  The court 

explained that in the §240 case “[f]oreseeability also plays a role in the proximate cause 

equation, albeit quite different from that in determining the scope of duty.”11  The court 

opined that foreseeability provides a rough gauge as to whether the chain of causation is 

broken by an intervening act since “[a] defendant remains liable for all normal and 

foreseeable consequences of his acts.”12   
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Regardless of whether or not it is proper to consider foreseeability in this context, 

courts since Mack have repeatedly done so. 

 

 Similarly with respect to proper protection the courts have grappled with the 

concept of the reasonableness.  The Court of Appeals in Zimmer v. Chemung County 

Performing Arts, Inc.13 held that  

 

the primary distinction between sections 240 (subd. 1) and 

241 (subd. 6) is that the latter requires a determination of 

whether the safety measures actually employed on a job 

site were ‘reasonable and adequate,’ while the former is 

mandatory in its nature and imposes absolute liability for 

any injury arising from its breach.  The question of 

circumstantial reasonableness is therefore irrelevant under 

subdivision 1 of section 240.14 

 

 Nonetheless, as discussed below, there is no shortage of decisions that, seem to 

consider the reasonableness of protection under the circumstances.  This is particularly 

true in situations where there is nothing wrong with the ladder or scaffold or there is a 

question as to whether such a device was even needed. Moreover, in at least one case the 

court held that in addition “the totality of the circumstances” will determine whether the 

defendants are entitled to the separate but related defense that plaintiff was a recalcitrant 

worker.15 
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It is clear since Weininger that when the plaintiff’s acts constitute the sole 

proximate cause of the accident, no §240 claim will lie.  How is proximate cause to be 

distinguished from the plaintiff’s comparative negligence?  When is the chain of 

causation broken?  When do the defendant’s acts constitute a substantial cause of events 

producing the plaintiff’s injuries? 

 

The following three considerations were set forth in Mack:  (1)  the aggregate 

numbers of factors involved that contribute towards the harm and the effect which each 

has in producing it; (2) whether the defendant has created a continuing force active up to 

the time of harm, or whether the situation was acted upon by other forces for which the 

defendant is not responsible, and (3) the lapse of time.16  

 

Frequently, defendants can argue that the plaintiff’s acts were the sole proximate 

cause, while plaintiffs can argue that their acts are comparative negligence that is not to 

be considered. 

 

With regard to whether the plaintiff was injured by other types of hazards not 

compensable under the statute, the Court of Appeals held in Ross v. Curtis-Palmer 

Hydro-Electric Co.17 that §240 “was aimed only at elevation-related hazards and that, 

accordingly, injuries resulting from other types of hazards are not compensable under that 

statute even if proximately caused by the absence of an adequate scaffold or other 

required safety device.”18  Other types of hazards are considered in a myriad of situations. 
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 The remainder of this article will examine the above concepts, dispositive facts 

and prevailing arguments in seven common §240 scenarios.  

 

Although many decisions give only a brief description of facts and arguments, the 

losing side often seems to have failed to develop or advocate proven arguments. 

 

NOTHING WRONG WITH THE LADDER OR SCAFFOLD 

 

 Cases both before and after Weininger deal with the situation where a plaintiff 

falls from a scaffold or ladder that neither fails nor is improperly placed.  Typically, the 

cause of the fall is either unknown or is due to some activity taking place in the area. 

 

 If the ladder does not fail, has the defendant met the duty to provide proper 

protection? 

 

In a traditional analysis of any tort, the plaintiff must prove the four elements of a 

tort in sequence: (1) duty, (2) breach, (3) causation, and (4) damages.  If any element is 

not met along the way, further analysis is not necessary.  The jury charge for a §240 case 

in PJI 2:217 follows this step-by-step method. 
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 In addition, support for this approach is found in Judge Fischer’s decision in Guite 

v. Cooke Brothers of Brockport, Inc.,19 wherein he states “[c]lose examination shows that 

the issues of ‘proper protection’ and proximate cause are discrete.”20 

 

Following the classic approach, if the proper protection is found to be in place, 

then there is no breach and thus no need to consider proximate cause. 

 

 Nonetheless, cases have intertwined the concepts.  For example, in Weber v. 1111 

Park Avenue Realty Corp.,21 the First Department, citing Zimmer,  reasoned that “if 

proximate cause is established, the responsible parties have failed, as a matter of law, to 

give ‘proper protection.’” 22 

 

 Does this mean there can be liability under §240 where the defendant provided 

proper protection?  The remainder of the court’s analysis in Weber indicates otherwise. 

  

In Weber, the court considered a situation where the plaintiff, who was installing 

a sheet rock ceiling while standing on a ladder, was shocked by temporary light cables 

causing him to fall. 23  The court denied the plaintiff’s motion for summary judgment 

under Labor Law §240 and, referring to Weininger, stated that “[i]n similar 

circumstances, where injury resulted from a fall from a ladder not alleged to be defective 

in any way, the Court of Appeals recently stated ‘a reasonable jury could have concluded 

that plaintiff’s actions were the sole proximate cause of his injuries, and consequently 

that liability under Labor Law § 240(1) did not attach.’”24 
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  Indeed, the conclusion in Weber appears to interpret Weininger as supporting the 

notion that where there is nothing wrong with the ladder or scaffold, there should be an 

issue of fact as to whether plaintiff’s sole negligence was the proximate cause of the 

accident for plaintiff.   Thus, where there is nothing wrong with the ladder, plaintiff 

should not be given summary judgment. 

 

 Judge Fischer in Guite stated “[t]here is a split in the departments of the Appellate 

Division concerning whether summary judgment should be granted in such a case [where 

the ladder did not fail], and the question arises whether the recent Court of Appeals 

opinion in Weininger,…resolves this conflict.”25 

 

However, there are cases in all four departments denying plaintiffs’ summary 

judgment motions based, at least in part, on the fact that the ladder or scaffold did not 

fail.26  In fact, several Second and Third Department cases have gone further and actually 

held the dismissal of plaintiff’s claims on this basis proper. 

 

 In Custer v. Cortlandt Housing Authority,27 the court dismissed a plaintiff’s §240 

claim where there was no evidence to suggest that the ladder in any way failed, the 

plaintiff testified that he was satisfied that the ladder was stable, and the foreman testified 

at deposition that the ladder was still standing after the fall and had not moved at all.  The 

foreman and a co-worker did not hear the ladder rattling or the plaintiff crying out prior 

to observing plaintiff fall through the air.28  The court found that the plaintiff, who 
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claimed amnesia, could only speculate that he must have slipped.29  The court mentions 

in a footnote that the plaintiff had admitted a history of passing out and falling at work 

and that the foreman testified that plaintiff appeared to be unconscious at the time of the 

fall.30 

 

 The court in Smith v. Wisch31 reached an outcome similar to that of Custer.   In 

Smith, the plaintiff was found dead on the ground below a sundeck, which he accessed 

earlier by a ladder.32  The railing of the sundeck was also found broken on the ground 

near plaintiff but the ladder was in place.33  There was no eyewitness account of how the 

plaintiff came to fall or where he was just before he fell.34  However, plaintiff’s co-

worker had warned the plaintiff on many occasions not to lean on any fence.35  In 

dismissing the plaintiff’s 240 claim, the court held: 

 

The circumstances of the deceased’s fall imply the absence 

of any causative defect as clearly as they imply its presence 

and therefore would subject a jury to speculative evaluation 

of the merits of the action.  Where a jury would be 

compelled to speculate upon various possible causes of an 

accident “which may be as reasonably attributed to a 

condition for which no liability attaches as to one for which 

it does, then the plaintiff is not entitled to recover, and the 

evidence should not be submitted to the jury.”36 
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 However, similar facts do not necessarily lead to similar outcomes.  Custer and 

Smith, supra, are to be compared with Saldana v. Saratoga Realty Associates Limited 

Partnership.37  In Saldana, decided just two years prior to Custer, the same court that 

decided Custer actually granted the plaintiff’s summary judgment under §240 where the 

plaintiff similarly claimed no memory of the accident and was last seen before the 

accident climbing a ladder to a mezzanine five to ten minutes prior to his fall.38  After a 

crash was heard the plaintiff was found unconscious on the concrete floor under the 

mezzanine with the ladder on the floor beside him.39  The court held that “[a]lthough 

plaintiff has not established the precise manner in which the accident occurred, it is 

undisputed that he was injured as a result of a fall, either from the ladder itself, which 

was neither tied nor secured in any fashion, or from the elevated mezzanine area where 

he was assigned to work.”40  The court went on to hold that  

 

the only reasonable inference that may be drawn from this 

record is that plaintiff’s injuries were the consequence of 

defendant’s failure to furnish an appropriate safety device 

‘so constructed, placed and operated’ as to provide proper 

protection from the special gravity-related hazards 

associated with working at a significant height above the 

ground.41   

 What facts are decisive? The position of the ladder after the accident?  One 

plaintiff’s admission that he thought the ladder was stable?  One plaintiff’s history of 

passing out?   
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 One lesson to be learned by contrasting Custer and Smith with Saldana is that the 

position of the ladder after the accident can be dispositive and thus should be explored 

during investigation and depositions. 

 

 An additional important but often overlooked issue concerning proper protection 

to be explored during investigation and discovery is whether use of a ladder or scaffold 

was even necessary to accomplish plaintiff’s task. 

 

In Curtis v. Halmar Corporation,42 the court upheld a defendants’ verdict where a 

jury found a section 240 violation but no proximate cause.  In Curtis, the plaintiff was 

allegedly injured when he fell from a ladder that kicked out from under him while he was 

attempting to use a drill at a five to six-foot-high railway platform.43  Of note is that the 

plaintiff was five feet three inches tall and after the fall accomplished his task without the 

use of the ladder.44  In upholding the jury’s finding of no proximate cause, the court held 

that 

 

the jury could have found either that the accident had not 

occurred as the plaintiff claimed or that no safety device 

was necessary to perform the task which allegedly injured 

the plaintiff.  Thus, the jury could reasonably have 

concluded that the failure by the plaintiff to provide safety 
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devices was not a substantial factor in causing the 

plaintiff’s injury.45  

 

 Is there proper protection where the ladder performs its primary function but is 

involved with another danger? 

 

 In Adams v. Owens-Corning Fiberglass Corporation,46 the court dismissed a §240 

claim where the plaintiff, a self-employed master electrician, used an aluminum 

extension ladder (provided by the general contractor) in order to reach a junction box 

where he was to connect some wires.  The wires became electrified and since the plaintiff 

was not wearing insulated gloves, his muscles contracted making it impossible for him to 

release the wires or climb down the ladder.47  He asked another worker to kick the ladder 

out so the weight of his falling body would free him from the uninsulated wires.48  He 

sustained multiple injuries after falling to the concrete floor.  In dismissing the claim the 

court noted that the “ladder did not slip, collapse or otherwise fail to perform its function 

of protecting Adams from falling.”49 Indeed, the ladder prevented the plaintiff from 

falling and but for his directions that his coworkers kick the ladder from under him, he 

undoubtedly would have been fatally electrocuted.50   

 

 It is interesting to compare Adams to Sprague v. Peckharn Materials Corp.,51 in 

which the court denied plaintiff’s section 240 motion where he fell from a ladder after the 

ladder’s right leg sank into the gravel on the ground.52  The court found that an absence 

of any ladder defect precluded summary judgment.53 
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As Judge Siracuse pointed out in his NYLJ article, surely a ladder resting on 

unstable soil is improperly placed.54 

 

 Also of note in this category is Capalbo v. Lederle Laboratories, Inc.,55 where the 

court denied the plaintiff’s motion to amend his complaint to assert a Labor Law §240 

claim.56  In Capalbo, the plaintiff had originally pled that his fall from a ladder was due 

to a defective drill bit becoming lodged in a reinforced steel bar, causing the drill to spin 

around and hit the plaintiff in the chest, knocking him off the ladder.57  Moreover, the 

plaintiff in Capalbo had originally provided an expert report indicating that the prime 

contributing factors to his injury were the improper design and/or manufacture of the 

drill’s safety clutch and the failure of defendants to warn the plaintiff of the drilling 

hazard caused by hidden steel bars in the wall.58  In denying the plaintiff the ability to 

even allege a Labor Law §240 violation, the court noted that the plaintiff’s deposition 

testimony refuted any claim that the ladder was defective or unsafe, or that the absence of 

any protective device was a substantial cause of his injury.59 

 

The tone of the Capalbo decision suggests that the court punished the plaintiff for 

attempting to add a §240 claim as an afterthought to a situation where such a violation is 

routinely pled. 

 

 What if the safety device works as intended but the plaintiff is still injured? 
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In Kyle v. City of New York,60 the trial court dismissed the plaintiffs’ Labor Law 

§240 claims where the plaintiffs, ironworkers working under the 59th Street Bridge, were 

standing on a platform that buckled and collapsed.  As a result, the plaintiffs were 

suspended in their safety body harnesses 130 feet above the river until they were rescued 

by a crane.61  The trial court found “the safety equipment provided and actually used by 

the plaintiffs worked as intended and prevented them from free falling.”62  In the trial 

court decision plaintiffs’ injuries were not specified and the decision does not indicate 

whether the plaintiffs argued that another device should have been used. 

 

 However, the First Department reversed.63  In its decision, the First Department 

provided more details of the accident adding that plaintiff Kyle fell 30 feet although he 

was equipped with a body harness, lanyard and “yo-yo” which operated like a retractable 

dog leash.64  He dangled for 45 minutes and his injuries included cervical derangement 

and radiculopathy, disc bulge at C5-C6, C6-7.  The court held “it is evident that the safety 

device provided proved inadequate to shield plaintiff from the harm which flowed 

directly from the application of the force of gravity to his person.”65 

 

What if the plaintiff had only fallen a foot but suffered the same injuries?  Is the 

equipment provided inadequate by definition if the plaintiff is injured?   

 

 Cases where nothing is wrong with the ladder are to be distinguished from cases 

where a functioning ladder is insufficient and another device should have been used.  In 

Dunn v. Consolidated Edison Co. of New York, Inc. 66 and Choi v. Bayside K.M. Realty,67 
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the plaintiffs were knocked off ladders by objects they were working on and the courts 

granted plaintiffs’ §240 motions on the ground that the ladders were inadequate devices 

for the work taking place.   

 

 Based on Dunn and Choi, defendants must prepare a logical explanation for the 

choice of one device over another. 

 

COWORKERS’ ACTS 

 

 Another area that highlights how slight fact differences can result in different 

outcomes is the scenario where the plaintiff’s injuries are caused by a coworker knocking 

into the scaffold. 

 

 As discussed above, in Adams the court dismissed the plaintiff’s §240 action 

where plaintiff instructed the coworker to kick out the ladder to avoid electrocution.68  

However, in Mooney v. PCM Development Company,69 the plaintiff fell off a scaffold 

after it was struck by a mechanical lift.70  In granting the plaintiff’s §240 motion, the 

court held “[t]he risk that the scaffold might be struck by another piece of equipment 

operated in the same area was neither so extraordinary nor so attenuated as to constitute a 

superseding cause sufficient to relieve [defendants] of liability.”71   

 

 Nonetheless, in Bernal v. City of New York,72 the court denied a plaintiff’s section 

240 motion where the plaintiff fell while a coworker attempted to lower him on a Hi-Lo 
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to a scaffolding that collapsed when the Hi-Lo bumped into it.73  The court noted that on 

prior occasions the parties had not used the Hi-Lo to access the scaffold but rather the 

workers had climbed the scaffolding structure itself.74  The court held “[g]iven this 

evidence, a reasonable fact-finder might conclude that the coworker’s conduct was the 

sole proximate cause of the plaintiff’s injuries or that the coworker’s conduct constituted 

an unforeseeable superseding, intervening act.”75   

 

 Is a co-defendant’s knocking into a ladder foreseeable or not?  Does it depend 

upon the circumstances (i.e. circumstantial reasonableness)? 

 

 In Girty v. Niagara Mohawk Power Corporation,76 the court granted plaintiff’s 

§240 motion where the plaintiff was secured to a utility pole by a safety belt and gaffs he 

wore on his legs, but was nevertheless slammed several times into the pole after it was 

struck by another worker driving a truck into a steel support wire.77  Although the 

plaintiff only fell one foot until his safety belt caught on the line, the court found “his 

injuries were the proximate result of the failure of the devices he was using to ‘give 

proper protection’”.78  The court found for the plaintiff even though the plaintiff did not 

fall to the ground and his injuries did not result solely from the impact of his fall but were 

also caused when his body was slammed several times into the shaking utility pole.79   

 

It is difficult to reconcile the holding in Girty with  that in Kyle, since both cases 

involve plaintiffs injured even though the safety belt device worked. 
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SNOW, WIND, RAIN, BEES AND GREASE 

 

 Another scenario where proximate cause comes into play is when the plaintiff’s 

injury resulted from combination of use of the ladder or scaffolding with exposure to the 

elements.  Arguably, every natural element involved in the various plaintiffs’ accidents in 

the following cases is foreseeable, but the outcomes go both ways. 

 

 In Ross v. Threepees Realty Corp.,80 the court dismissed plaintiff’s §240 claim 

where he fell from a ladder after being stung by a bee.81 

 

 In Zeitner v. Herbmax Sharon Associates,82 the court denied plaintiff’s §240 

motion where plaintiff admitted that a gust of wind caused him to fall off a ladder while 

he was holding a storm window with both hands.83  The court found that since there was 

no evidence of placement or positioning problems with the ladder, there were unresolved 

material issues of fact with regard to proximate cause.84   

 

 However, in Robinson v. NAB Construction Corp.,85 the court granted plaintiff’s 

§240 motion where plaintiff fell off a scaffold-ladder during a rainstorm.86  The court 

held that 

 

[e]vidence of rain, or other ‘concurrent cause,’ at the time 

of the accident does not create a triable issue of fact as to 

proximate cause where plaintiff has met her burden in 
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establishing her §240 claim.  If anything, the readily 

foreseeable occurrence of rainy conditions at an outdoor 

construction site highlights defendants’ negligence in 

failing to provide statutorily-prescribed safety measures.87   

 

 The court in Robinson did not state what the missing measures were.  Further, it is 

difficult to distinguish how a bee sting or a gust of wind would not be as foreseeable as 

rain at an outdoor construction site.  Are these the “other hazards” that are not elevation 

related referred to in Ross v. Curtis-Palmer Hydro-Electric Co.? 

 

 In Arce v. 1133 Building Corporation,88 the court granted the plaintiff summary 

judgment under §240 where plaintiff testified that he fell from an unsteady ladder even 

though defendants contended that the plaintiff may have fainted due to heat.89  The court 

stated that “even if the testimony of defendants’ expert witness were sufficient to raise a 

fact question on the cause of plaintiff’s fall, partial summary judgment would still have 

been properly granted to plaintiffs because defendants failed to provide proper protection 

to plaintiff, e.g., a scaffold, in the event he became overcome by heat, which was 

foreseeable under the circumstances.”90   

 

 Similarly, in Nephew v. Barcomb,91 the court granted plaintiff’s §240 motion 

where plaintiff slipped on a slightly pitched roof where he was removing snow and ice.92  

Dispositive in Nephew was that “no safety device was provided to protect plaintiff from a 

fall from a pitched roof covered with snow and ice….”93  Unavailing to defendants was 
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that plaintiff actually slid several feet along the roof to the edge before attempting to grab 

a ladder to arrest his fall.94   

 

 However, in Fernicola v. Benenson Capital Company,95 the court dismissed the 

plaintiff’s Labor Law §240 claim where he slipped on grease on a rung of a scaffold, 

noting that the scaffold was not defective and did not move or collapse.96 

 

 Is providing a slippery, greasy scaffold providing and operating a proper device? 

 

ESCAPE 

 

 Yet another situation where lack of proximate cause may defeat a §240 claim is 

where the plaintiff voluntarily attempts to leave a safe but inconvenient area.  

Foreseeability weighs heavily here. 

 

 Most recently in Egan v. A.J. Construction Corp.,97 the Court of Appeals held that 

plaintiff’s §240 claim was not only properly dismissed but that plaintiff’s actions 

constituted a superseding event terminating defendant’s liability.98  In Egan, the plaintiff 

and 25 to 30 other construction workers were caught in an elevator that stalled.99  When 

plaintiff jumped to the lobby floor, he felt a shock in his spine.100  The Court of Appeals 

held that “[a]s a matter of law, plaintiff’s act of jumping out of a stalled elevator six feet 

above the lobby floor after the elevator’s doors had been opened manually was not 

foreseeable in the normal course of events resulting from defendants’ alleged 
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negligence.”101  Of importance to the court’s decision was that the plaintiff was not 

threatened by any injury while in the stalled elevator and that he was aware that the 

operator had telephoned for assistance.102 

 

 It should be noted that the Egan case reversed the Appellate Division’s divided 

First Department decision and has been the subject of criticism by Professor David Siegel 

in the February 2000 issue of New York State Law Digest.103 

 

 Similar to Egan is Antonik v. New York City Housing Authority,104 where the 

court held plaintiff’s §240 claim was properly dismissed where plaintiff had fallen to his 

death attempting to exit a stalled elevator.105  As in Egan, critical to the court’s decision 

was that the plaintiff was not in an emergency situation and merely had to wait for the 

operator to restart the stalled elevator.106   

 

 Also, in George v. State of New York,107 the court held a plaintiff’s §240 claim 

properly dismissed, rejecting the so-called “danger invites rescue” doctrine.108  In 

George, the plaintiff twice jumped eight feet to a protective debris shield where a 

coworker had fallen instead of using a ladder 100 feet away.109  The court held that “the 

claimant was not compelled to jump to his coworker’s aid as a result of any negligence of 

the defendant and accordingly any such negligence was not a proximate cause of his 

injuries.”110  Further “his gratuitous and unnecessary second jump was the sole and 

superseding proximate cause of his injuries.”111   
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 Similarly in Mack, the court held that the plaintiff’s §240 claim was properly 

dismissed where a plaintiff, stranded on a roof after wind blew the ladder down, decided 

to lower himself using a worn, old rope that broke.112  In so holding, the court noted that 

plaintiff was not in any immediate danger, although no alternative means of descent was 

discussed. 113 

 

 However, if the court finds the jump necessary to avoid a danger caused by a 

§240 violation, plaintiff will be granted judgment.  Such was the case in Cosban v. New 

York City Transit Authority,114 where the plaintiff jumped from a crane that was in the 

process of falling due to defective wood cribbing.115 

 

Is examining the emergency nature of plaintiff’s situation a consideration of 

circumstantial reasonableness? 

 

MISUSE 

 

 A number of decisions -- including Weininger itself -- deal with situations where 

plaintiff misused the device in question or failed to use the proper method to accomplish 

the task at hand.  How is misuse to be distinguished from plaintiff’s comparative 

negligence, which cannot be considered? 

 

 In cases favorable to defendants, plaintiff’s misuse raises the specter of whether 

plaintiff’s actions were the sole proximate cause of the injury.  However, here as in the 



 22 

other areas, the decisions frequently contain only abbreviated descriptions of facts and 

arguments. 

 

 In Weininger itself, although not mentioned in the Court of Appeals decision, 

there was evidence that plaintiff was standing on a cross bar of the ladder, thus misusing 

the device.116  There the Court of Appeals held “in the circumstances presented, a 

reasonable jury could have concluded that plaintiff’s actions were the sole proximate 

cause of his injuries and consequently liability under Labor Law §240(1) did not 

attach.”117. 

 

 Weininger is consistent with Anderson v. Schul/Mar Construction Corp.,118 where 

the court held plaintiff’s §240 motion properly denied where there was testimony that 

plaintiff missed a wrung while descending the ladder as a person would descend a 

staircase, i.e., facing away from and not holding on to the ladder, carrying a cup of coffee 

in one hand and his breakfast in the other.119 

 

 Another misuse case is Vouzianas v. Bonasera,120 where the court denied 

plaintiff’s §240 motion since the “plaintiff’s conduct in disassembling the extension 

ladder at issue, and in using only the top half which lacked non-skid pads, constituted an 

unforeseeable, independent, intervening act which was a superseding cause of the 

accident.”121  Unfortunately, no additional facts are given. 
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 In another misuse case, Martin v. A-1 Compaction, Inc.,122 the court held a 

plaintiff’s §240 claim properly dismissed where plaintiff was fatally injured jumping up 

and down on a conveyor belt of a wood chipper in order to collapse the belt so the 

chipper could be moved.123  Dispositive to the court’s decision was the evidence that the 

conveyor belt could be folded while workers stood on the ground. 124 

 

 Martin is consistent with the earlier similar case of Richardson v. Matarese,125 

where the court denied plaintiff’s §240 motion.126  In Richardson, the plaintiff fell 

through a floor while rolling an 800-pound radiator.127  Since there was evidence that the 

plaintiff was instructed to break up the radiator and throw the pieces out the window, the 

court found “there is an issue of fact as to whether a violation of Labor Law §240 was a 

proximate cause of the plaintiff’s injuries.”128 

 

 Accordingly, another subject to explore through investigation and discovery is 

whether there was a more appropriate alternative method to accomplish the task plaintiff 

was undertaking. 

 

Other instances where the court has denied the plaintiff’s §240 motions include 

Ossorio v. Forest Hills South Owners, Inc.,129 where there was evidence that plaintiff cut 

the rope of the scaffold on which he was standing,130 and Tweedy v. Roman Catholic 

Church of Our Lady of Victory,131 where the plaintiff may have untied a rope of a 

scaffold and then stepped on the unsecured section.132 
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 However, the above cases no doubt would be subject to criticism that the 

plaintiff’s negligence is not to be considered in §240 analysis.133  Indeed, in other misuse 

cases the courts do not seem reluctant to grant plaintiffs judgment under §240. 

 

 In Lawrence v. Forest City Ratner Companies,134 the court granted the plaintiff 

summary judgment under Labor Law §240 where plaintiff fell 16 feet off a scaffold that 

broke in two.135  In Lawrence, the court stated “[t]o the extent that plaintiff may have 

failed to lock the wheels of the scaffold, it cannot be said that this was the sole proximate 

cause of the accident.”136  

 

 Also, in Vanriel v. Weissman Real Estate,137 the court granted the plaintiff’s §240 

motion rejecting defendants’ arguments that plaintiff fell because of his own failure to 

activate a locking device for scaffold wheels.138 

 

 Similarly, in Orcutt v. American Linen Supply Company,139 the Court granted a 

§240 motion to the plaintiff where plaintiff drove a manlift into a hole, finding this to be 

a foreseeable consequence in this situation created by defendant’s negligence in not 

barricading holes in the floor.140   

 

 Also, in Clark v. Fox Meadow Builders, Inc.,141 the court granted the plaintiff’s 

§240 motion where plaintiff removed the plywood cover over an opening and 

subsequently fell in the opening, stating “it cannot be said that removal of the plywood 

cover was an unforeseeable intervening act.”142   



 25 

 

 It is interesting to note is that many of these decisions rely in large part on their 

consideration of foreseeability. 

 

 In Smizaski v. 784 Park Avenue Realty,143 the court granted plaintiff’s §240 

motion where he fell 30 feet off a scaffold despite wearing a safety line.144  The 

defendants offered the explanation that the plaintiff failed to engage a rope grab that 

would have arrested his fall, and was in fact holding it in the open, disengaged position as 

he fell.145  In finding for the plaintiff the court held that since the rope grabbing 

mechanism could be accidentally held in the disengaged position, it was defective.146  

Since plaintiff’s conduct was foreseeable, it was not considered a superseding cause.147   

 

 In an obvious understatement that resonates throughout this topic, the court held 

“[u]ndeniably the distinction between the situation when a worker’s conduct is the sole 

proximate cause of an accident, and when it is merely a contributing factor, can be 

difficult to discern under a given set of facts.”148   

 

INTOXICATION 

 
 Another cluster of cases discusses the related issue of plaintiff’s intoxication. 

 

In Kijak v. 330 Madison Avenue Corp.,149 the court found that plaintiff’s fall from 

a flimsy ladder established a §240 violation as a matter of law despite evidence of the 

smell of alcohol on plaintiff’s breath in the hospital.150  The court found that “defendants 
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offered no evidence of how much the plaintiff had to drink, when he drank it, whether or 

not he was intoxicated or whether or not his intoxication was even a contributing cause of 

his fall, let alone the sole cause.”151 

 

 In Hodge v. Crouse Hinds Division of Cooper Industries,152 the court considered 

evidence of plaintiff’s intoxication to be merely contributing negligence “admissible only 

as proof that such intoxication was the sole proximate cause of the accident.”153  Since 

lack of safety devices was found to be a proximate cause, the intoxication was not a 

defense.154 

 

 In Tate v. Clancy-Cullen Storage Co., Inc.,155 the court similarly found a §240 

violation as a matter of law where a plaintiff unsecured by a safety belt fell, despite 

defendant’s submission of an affidavit from a biological psychologist who concluded 

from a review of hospital and medical records that plaintiff was intoxicated.156  The court 

deemed the plaintiff’s intoxication was merely evidence of contributing negligence not to 

be considered after the §240 violation was found to be a contributing cause.157 

 

 The consistent approach is that intoxication can only be admissible as evidence if 

it would allow the fact-finder to conclude that the plaintiff’s actions were the sole 

proximate cause of the injuries.  

 

PERILS TOO TENUOUSLY CONNECTED TO GRAVITY 
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 In Ross, the Court of Appeals held that the special hazards to which the statute 

applies “do not encompass any and all perils that may be connected in some tangential 

way with the effects of gravity.”158  What are such perils? 

 

 In Califano v. Brodcom West Development Co.,159 the court dismissed the 

plaintiff’s Labor Law §240 claim where the plaintiff was startled by the crash caused by 

the falling of an improperly secured crane wrecking ball.160  Plaintiff’s start caused him 

to drop steel tools he was carrying and fall to the ground.161  The court held that the fact 

that the noise was caused when part of the hoist fell to the ground is not sufficient to 

bring plaintiff’s accident within the purview of the statute.”162 

 

 Also in Stark v. Eastman Kodak Company,163 the court dismissed the plaintiff’s 

§240 claim where plaintiff stepped off the second rung of the ladder with greater force 

than expected because he believed he was on the bottom rung.164  The court found the 

plaintiff’s actions to be the sole proximate cause of the accident.165   

 

 However, in Mattesi v. Tishman Speyer Properties,166 the court granted the 

plaintiff’s summary judgment motion where plaintiff was pulled and then crushed into 

machinery when rope used to hoist a heavy load broke.167  The court found the plaintiffs 

injuries here to have directly flowed “from the improper rope.”168  

 

CONCLUSION 
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 In sum, it is more important than ever that defendants be prepared not only to 

oppose plaintiffs’ summary judgment motions but also attempt to lay ground work for a 

potential motion to dismiss plaintiffs’ §240 actions.  It is essential to conduct early 

investigation by contacting the plaintiff’s foreman and coworkers to determine potential 

contrary versions of the accident or plaintiffs’ misuse of equipment or methods, and to 

develop any inconsistencies in plaintiffs’ versions.  Mere speculation and alleged 

contradictions that do not raise bona fide credibility issues will not suffice.169 

 

The above discussion is certainly not exhaustive of every case discussing 

proximate cause in the §240 scenario but rather is intended to serve as a guide and 

framework as to where counsel’s efforts should be focused.  The disparate holdings 

underscore that the area is developing and ripe for practitioners to test where courts will 

draw the line cutting off proximate cause. 
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